FNS Handbook 901 Federal Procurement Clauses

APPENDIX F FEDERAL PROCUREMENT
CLAUSES

Equal Employment Opportunity

Executive Order 11246, entitled “Equal Employment Opportunity”, as amended by Executive Order 11375, and as
supplemented by the Department of Labor Regulations (41 CFR Part 60): The Executive Order prohibits federal
contractors and federally-assisted construction contractors and subcontractors who do over $10,000 in Government
business in one year from discriminating in employment decisions on the basis of race, color, religion, sex, or
national origin. The Executive Order also requires Government contractors to take affirmative action to ensure that
equal opportunity is provided in all aspects of their employment.

Clean Air Act

The Clean Air Act, Section 306 stipulates:

a. No Federal agency may enter into any contract with any person who is convicted of any offense under section
113(c) for the procurement of goods, materials, and services to perform such contract at any facility at which the
violation which gave rise to such conviction occurred if such facility is owned, leased, or supervised by such
person. The prohibition in the preceding sentence shall continue until the Administrator certifies that the
condition giving rise to such a conviction has been corrected. For convictions arising under section 113(c)(2),
the condition giving rise to the conviction also shall be considered to include any substantive violation of this
Act associated with the violation of 113(c)(2). The Administrator may extend this prohibition to other facilities
owned or operated by the convicted person.

b. The Administrator shall establish procedures to provide all Federal agencies with the notification necessary for
the purposes of subsection (a).

c. Inorder to implement the purposes and policy of this Act to protect and enhance the quality of the Nation’s air,
the President shall, not more than 180 days after enactment of the Clean Air Amendments of 1970 cause to be
issued an order (1) requiring each Federal agency authorized to enter into contracts and each Federal agency
which is empowered to extend Federal assistance by way of grant, loan, or contract to effectuate the purpose and
policy of this Act in such contracting or assistance activities, and (2) setting forth procedures, sanctions,
penalties, and such other provisions, as the President determines necessary to carry out such requirement.

d. The President may exempt any contract, loan, or grant from all or part of the provisions of this section where he
determines such exemption is necessary in the paramount interest of the United States and he shall notify the
Congress of such exemption. The President shall annually report to the Congress on measures taken toward
implementing the purpose and intent of this section, including but not limited to the progress and problems
associated with implementation of this section. [42 U.S.C. 7606]

e. The President shall annually report to the Congress on measures taken toward implementing the purpose and
intent of this section, including but not limited to the progress and problems associated with implementation of
this section. [42 U.S.C. 7606]
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Clean Water Act

The Clean Water Act, Section 309 stipulates:

a. No Federal agency may enter into any contract with any person who has been convicted of any
offense under Section 309(c) of this Act for the procurement of goods, materials, and services if such contract is to
be performed at any facility at which the violation which gave rise to such conviction occurred, and if such facility is
owned, leased, or supervised by such person. The prohibition in preceding sentence shall continue until the
Administrator certifies that the condition giving rise to such conviction has been corrected.

The Administrator shall establish procedures to provide all Federal agencies with the notification necessary for the
purposes of subsection (a) of this section.

In order to implement the purposes and policy of this Act to protect and enhance the quality of the Nation’s water,
the President shall, not more than 180 days after the enactment of this Act, cause to be issued an order:

1. requiring each Federal agency authorized to enter into contracts and each Federal agency which is
empowered to extend Federal assistance by way of grant, loan, or contract to effectuate the purpose and
policy of this Act in such contracting or assistance activities, and

2. setting forth procedures, sanctions, penalties, and such other provisions, as the President determines
necessary to carry out such requirement.

The President may exempt any contract, loan, or grant from all or part of the provisions of this section where he
determines such exemption is necessary in the paramount interest of the United States and he shall notify the
Congress of such exemption.

The President shall annually report to the Congress on measures taken in compliance with the purpose and intent of
this section, including, but not limited to, the progress and problems associated with such compliance.

(1) No certification by a contractor, and no contract clause, may be required in the case of a contract for the
acquisition of commercial items in order to implement a prohibition or requirement of this section or a
prohibition or requirement issued in the implementation of this section.

(2) In paragraph (1), the term “commercial item” has the meaning given such term in section 4(12) of the
Office of Federal Procurement Policy Act (41 U.S.C. 403(12)).

Anti-Lobbying Act

The Anti-Lobbying Act prohibits the recipients of Federal contracts, grants, and loans from using appropriated funds
for lobbying the Executive or Legislative branches of the Federal government in connection with a specific contract,
grant, or loan. As required by Section 1352, Title 31 of the U.S. Code and implemented at 34 CFR Part 82 for
persons entering into a grant or cooperative agreement over $100,000, as defined at 34 CFR Part 82, Section 82.105
and 82.110, the applicant certifies that:

a. No federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person
for influencing or attempting to influence an officer or employee of any agency, a member of Congress, an
officer or employee of Congress, or an employee of a member of Congress in connection with the making of any
federal grant, the entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any federal grant or cooperative agreement;

b. If any funds other than federal appropriated funds have been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any agency, a member of Congress, an officer or employee of
Congress, or an employee of a member of Congress in connection with this federal grantor o cooperative
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agreement, the undersigned shall complete and submit Standard Form — LLL, “Disclosure Form to Report
Lobbying,” in accordance with its instructions;

c. The undersigned shall require that the language of this certification be include in the award documents for all
sub-awards at all tiers (including sub-grants, contracts under grants and cooperative agreements, and
subcontracts) and that all sub-recipients shall certify and disclose accordingly.

Americans with Disabilities Act

This Act (28 CFR Part 35, Title 11, Subtitle A) prohibits discrimination on the basis of disability in all services,
programs, and activities provided to the public and State and local governments, except public transportation
services.

Drug-Free Workplace Statement

The Federal government implemented the Drug Free Workplace Act of 1988 in an attempt to address the
problems of drug abuse on the job. It is a fact that employees who use drugs have less productivity, a lower
guality of work, and a higher absenteeism, and are more likely to misappropriate funds or services. From
this perspective, the drug abuser may endanger other employees, the public at large, or themselves. Damage
to property, whether owned by this entity or not, could result from drug abuse on the job. All these actions
might undermine public confidence in the services this entity provides. Therefore, in order to remain a
responsible source for government contracts, the following guidelines have been adopted:

a. The unlawful manufacture, distribution, dispensation, possession or use of a controlled substance is prohibited in
the work place.

b. Violators may be terminated or requested to seek counseling from an approved rehabilitation service.

c. Employees must notify their employer of any conviction of a criminal drug statue no later than five days after
such conviction.

d. Contractors of federal agencies are required to certify that they will provide drug-free workplaces for their
employees.

Transactions subject to the suspension/debarment rules (covered transactions) include grants, subgrants, cooperative
agreements, and prime contracts under such awards. Subcontracts are not included. Also, the dollar threshold for
covered procurement contracts is $25,000. Contracts for Federally required audit services are covered regardless of
dollar amount.

Debarment and Suspension

As required by Executive Order 12549, Debarment and Suspension, and implemented at 34 CFR Part 85, for
prospective participants in primary covered transactions, as defined at 34 CFR Part 85, Sections 85.105 and 85.110.

The applicant certifies that it and its principals:

3. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from covered transactions by any federal department or agency;

4. Have not within a three-year period preceding this application been convicted of or had a civil judgment
rendered against them for commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (federal, state, or local) transaction or contract under a
public transaction; violation of federal or state antitrust statutes or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen
property;
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5. Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity

(federal, state, or local) with commission of any of the offenses enumerated in paragraph (1)(b) of this
certification; and

6. Have not within a three-year period preceding this application had one or more public transactions
(federal, state, or local) terminated for cause or default.

Where the applicant is unable to certify to any of the statements in this certification, he or she shall attach an
explanation to this application.

Royalty-Free Rights to Use Software or Documentation Developed

The federal government reserves a royalty-free, non-exclusive, and irrevocable license to reproduce, publish, or
otherwise use, and to authorize others to use, for federal government purposes, the copyright in any work developed

under a grant, sub-grant, or contract under a grant or sub-grant or any rights of copyright to which a contractor
purchases ownership.
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U.S. DEPARTMENT OF AGRICULTURE

CERTIFICATION REGARDING
DRUG-FREE WORKPLACE REQUIREMENTS (GRANTS)
ALTERNATIVE | - FOR GRANTEES OTHER THAN INDIVIDUALS

This certification is required by the regulations implementing Sections 5151-5160 of the Drug-Free Workplace Act of 1988 (Pub. L.
100-690, Title V, Subtitle D; 41 U.S.C. 701 et seq.), 7 CFR Part 3017, Subpart F, Section 3017.600, Purpose. The January 31, 1989,
regulations were amended and published as Part Il of the May 25, 1990 Federal Register (pages 21681-21691). Copies of the
regulations may be obtained by contacting the Department of Agriculture agency offering the grant.

(Before completing Certification, read instructions on page 2)

Alternative |

A.  The grantee certifies that it will or will continue te provide a drug-
free workplace by:

(2)

)

(c)

(d

(e

FORM FNE-730 (12/01)

Fublishing a statement notifying employees that the unlawful
manufacture, distribution, dispensing, possession, or use of a
controlled substance is prehibited in the grantee's workplace
and specifying the actions that will be taken against employees
for violation of such prohibition;

Establishing an ongoing drug-free awareness program to
inform employees about --

(1)  The dangers of drug abuse in the workplace;

(2) The grantee's policy of maintaining a drug-free workplace;

(3) Any available drug counseling, rehabilitation, and
employee assistance programs; and

(4) The penalties that may be imposed upon employees for
drug abuse viclations occurring in the workplace;

Making it a requirement that each employee to be engaged in
the performance of the grant be given a copy of the statement
required by paragraph (a);

MNetifying the employee in the statement required by paragraph
(&) that, as a condition of employment under the grant, the
employee will -

(1) Abide by the terms of the statement; and

(2) Motify the employer in writing of his or her conviction for
a violation of a criminal drug statute cccurring in the
workplace no later than five calendar days after such
conviction;

Netifying the agency in writing, within ten calendar days after
receiving notice under subparagraph (d)(2) from an employee
or otherwise receiving actual notice of such conviction.
Employers of convicted employees must provide notice,
including positien title, to every grant officer on whose grant
activity the convicted employee was working, unless the
Federal agency has designated a central point for the receipt
of such notices. Netice shall include the identification number
(s) of each affected grant;

SBU

()

(@)

Taking one of the following actions, within 30 calendar days of
receiving notice under subparagraph (d)(2), with respect to any
employee whois 50 convicted --

(1) Taking appropriate personnel action against such an
employee, up to and including termination, consistent
with the requirements of the Rehabilitation Act of 1973,
as amended; or

(2) Requiring such employee to participate satisfactorily in a
drug abuse assistance or rehabilitation program approved
for such purposes by a Federal, State, or local health, law
enforcement, or other appropriate agency;

Making a good faith effort to continue to maintain a drug-free
workplace through implementation of paragraphs (a), (b), (c).
(d), (e} and (f);

B. The grantee may insert in the space provided below the site(s) for
the performance of work done in connection with the specific grant;

Place of Performance (Street address, city, county, state, zip code)

Check

l:l if there are workplaces on file that are not identified here.

Organization Name

Award Number or Project Name

Mame and Title of Authorized Repr ve

Signature

Date

Electrenic Form Version Designed in Adebe 7.1 Version
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INSTRUCTIONS FOR CERTIFICATION

1. By signing and submitting this form, the grantee is providing the certification
set out on page 1.

2. The certification set out on page 1is a material representation of fact
upon which reliance is placed when the agency awards the grant. Ifit is later
determined that the grantee knowingly rendered a false certification, or
otherwise violates the requirements of the Drug-Free Workplace Act, the
agency, in addition to any other remedies available to the Federal
Government, may take action authorized under the Drug-Free Workplace
Act.

3. Workplaces under grants, for grantees other than individuals, need not be
identified on the certification. If known, they may be identified in the grant
application. If the grantee does not identify the workplaces at the time of
application, or upon award, if there is no application, the grantee must keep
the identity of the workplace(s) on file in its office and make the information
available for Federal inspection. Failure to identify all known workplaces
constitutes a viclation of the grantee's drug-free workplace requirements.

4. Workplace identifications must include the actual address of buildings (or
parts of buildings) or other sites where work under the grant takes place.
Categorical descriptions may be used (e.g., all vehicles of a mass transit
authority or State highway department while in operation, State employees
in each local unemployment office, performers in concert halls or radio
studios).

5. Ifthe workplace identified to the agency changes during the performance of
the grant, the grantee shall inform the agency of the change(s), ifit
previously identified the workplaces in question (see paragraph three).

6. Definitions of terms in the Mon-procurement Suspension and Debarment
common rule and Drug-Free Workplace common rule apply to this
certification. Granters' attention is called, in particular, to the following
definitions from these rules:

"Controlled" substance means a controlled substance in Schedules | through
W of the Controlled Substances Act (21 U.S.C. 812) and as further defined
by regulation (21 CFR 1308.11 through 1308.15);

"Conviction" means a finding of guilt (including a plea of nolo contendere) or
imposition of sentence. or both, by any judicial body charged with the
responsibility to determine vidlations of the Federal or State criminal drug
statutes;

“Criminal drug statute” means a Federal or non-Federal criminal statute
involving the manufacture, distribution, dispensing, use, or possession of
any controlled substance;

"Employee" means the employee of a grantee directly engaged in the
performance of work under a grant, including: (i) all "direct charge"
emplayees; (ii) all “indirect charge" employees unless their impact or
involvement is insignificant to the performance of the grant; and (iii)
temporary personnel and consultants who are directly engaged in the
performance of work under the grant and who are on the grantee's payroll.
This definition does not include workers not on the payroll of the grantee (e.
g., volunteers, even if used to meet a matching requirement; consultants or
independent contractors not on the grantee's payroll; or employees of sub-
recipients or subcontractors in covered workplaces).

FORM FNS-730 (12/01) Electronic Form Version Designed in Adobe 7.1 Version
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USDA

S

I

U.S. DEPARTMENT OF AGRICULTURE

Certification Regarding Debarment, Suspension, Ineligibility
And Voluntary Exclusion - Lower Tier Covered Transactions

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension,
7CFR part 3017, Section 3017.510, Participants' responsibilities. The regulations were published as Part IV of the
January 30, 1989, Federal Register (pages 4722-4733). Copies of the regulations may be obtained by contacting
the Department of Agriculture agency with which this transaction originated.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS BELOW)

(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its
principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from participation in this transaction by any Federal department or agency.

2) Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

Organization Name PR/Award Number or Project Name

Name(s) and Title(s) of Authorized Representative(s)

Signature(s) Date

FORM FNS-731 (12/01) SBU

Electronic Form Version Designed in Adobe 7.1 Version

January 14, 2014
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INSTRUCTIONS FOR CERTIFICATION

1. By signing and submitting this form, the prospective lower tier participant is providing the certification set out
on the reverse side in accordance with these instructions.

2. The certification in this clause is a material representation of fact upen which reliance was placed when this
transaction was entered into. If it is later determined that the prospective lower tier participant knowingly
rendered an erroneous certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available remedies, including
suspension andfor debarment.

3. The prospective lower tier participant shall provide immediate written notice to the person to which this
proposal is submitted if at any time the prospective lower tier participant learns that its certification was
erroneous when submitted or has become erroneous by reason of changed circumstances.

4. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier covered transaction,"
"participant,” "person," "primary covered transaction," "principal,” "proposal," and 'voluntary excluded," as
used in this clause, have the meanings set out in the Definitions and Coverage sections of rules
implementing Executive Order 12549. You may contact the person to which this proposal is submitted for
assistance in obtaining a copy of those regulations.

5. The prospective lower tier participant agrees by submitting this form that, should the proposed covered
transaction entered into, it shall not knowingly enter into any lower tier covered transaction with a person
who is debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered
transaction, unless authorized by the department or agency with which this transaction originated.

6. The prospective lower tier participant further agrees by submitting this form that it will include this clause
titled "Certification Regarding Debarment, suspension, Ineligibility and Voluntary Exclusion - Lower Tier
Covered Transaction," without modification, in all lower tier covered transaction and in all solicitations for
lower tier covered transactions.

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier
covered transaction that is not debarred, suspended, ineligible, or voluntarily excluded from the covered
transaction, unless it knows that the certification is erronecus. A participant may decide the method and
frequency by which it determines the eligibility of its principals. Each participant may, but is not required to,
check the Mon-procurement List.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of records in
order to render in good faith the certification required by this clause. the knowledge and information of a
participant is not required to exceed that which is normally possessed by a prudent person in the ordinary
course of business dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered
transaction knowingly enters into a lower tier covered transaction with a person who is suspended, debarred,
ineligible, or voluntarily excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which this transaction originated may pursue
available remedies, including suspension and/or debarment.

FORM FNS-T31 (12/01) Electronic Form Version Designed in Adobe 7.1 Version
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U.S. DEPARTMENT OF AGRICULTURE

CERTIFICATION REGARDING LOBBYING - CONTRACTS,
GRANTS LOANS AND COOPERATIVE AGREEMENTS

The undersigned certifies, to the best of his or her
knowledge and belief, that:

(1)

2

MNo Federal appropriated funds have been paid

or will be paid, by or on behalf of the undersigned,
to any person for influencing or attempting to
influence an officer or employee of any agency, a
Member of Congress, an officer or employee of
Congress, or an employee of a Member of
Congress in connection with the awarding of any
Federal contract, the making of any Federal grant,
the making of any Federal loan, the entering into
of any cooperative agreement, and the extension,
continuation, renewal, amendment, or
modification of any Federal contract, grant, loan
or cooperative agreement,

If any funds other than Federal appropriated
funds have been paid or will be paid to any
person for influencing or attempting to influence
an officer or employee of any agency, a Member
of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in
connection with this Federal contract, grant,

(3)

loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form-LLL,
"Disclosure form to Report Lobbying," in
accordance with its instructions;

The undersigned shall require that the language
of this certification be included in the award
documents for all sub-awards at all tiers (including
subcontracts, sub-grants, and contracts under
grants, loans, and cooperative agreements) and
that all sub-recipients shall certify and disclose
accordingly.

This certification is a material representation of
fact upon which reliance was placed when this
transaction was made or entered into.
Submission of this certification is a prerequisite
for making or entering into this transaction
imposed by section 1352, title 31, U.S. Code.

Any person who fails to file the required
certification shall be subject to a civil penalty of
not less that $10,000 and not more than $100,000
for each such failure.

Organization Name

PR/Award Number or Project Name

Name(s) and Title(s) of Authorized Representative(s)

FORM FNS-732 (12/01)

Signature(s)

SBU

Date

Electronic Form Version Designed in Adobe 7.1 Version
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USDA

S

I

U.S. DEPARTMENT OF AGRICULTURE

NOTICE TO APPLICANTS - CERTIFICATION/DISCLOSURE
REQUIREMENTS RELATED TO LOBBYING

Section 319 of Public Law 101-121 (31 U.S.C.), signed into law on October 23, 1989, imposes new prohibitions
and requirements for disclosure and certification related to lobbying on recipients of Federal contracts, grants,
cooperative agreements, and loans. Certain provisions of the law also apply to Federal commitments for loan
guarantees and insurance; however, it provided exemptions for Indian tribes and tribal organizations.

Effective December 23, 1989, current and prospective recipients (and their sub-tier contractors andfor sub-
grantees) will be prohibited from using Federal funds,other than profits from a Federal contract, for lobbying
Congress or any Federal agency in connection with the award of a particular contract, grant, cooperative
agreement or loan. In addition, for each award action in excess of $100,000 (er $150,000 for loans) on or after
December 23, 1989, the law requires recipients and their sub-tier contractors and/or sub-grantees to: (1) certify
that they have neither used nor will use any appropriated funds for payment to lobbyists; (2) disclose the name,
address, payment details, and purpose of any agreements with lobbyists whorn recipients or their sub-tier
contractors or sub-grantees will pay with profits or non-appropriated funds on or after December 23, 1989; and
(3) file quarterly updates about the use of lobbyists if materials changes occur in their use. The law establishes
civil penalties for noncompliance.

If you are a current recipient of funding or have an application, proposal, or bid pending as of December
23, 1989, the law will have the following immediate consequences for you:

*  You are prohibited from using appropriated funds (other than profits from Federal contracts) on or after
December 23, 1989, for lobbying Congress or any Federal agency in connection with a particular contract,
grant, cooperative agreement, or loan;

*  you are required to execute the attached certification at the time of submission of an application or before
any action in excess of $100,000 is awarded; and

*  you will be required to complete the lobbying disclosure form if the disclosure requirements apply to you.

Regulations implementing Section 319 of Public Law 101-121 have been published as an Interim Final Rule by
the Office of Management and Budget as Part Il of the February 26, 1990, Federal Register (pages 6736-6746).

FORM FNS-732 (12/01) Electronic Form Version Designed in Adobe 7.1 Version
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